STATE CP CALI FORNI A

DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

CLIFF FRIED, et al.,

Charging Party, Case No. LA-CE-250-H

V. PERB Deci si on No. 029-H
REGENTS OF THE UNI VERSI TY OF July 24, 1990 -
CALI FORNI A,

Respondent .
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Appearances: diff Fried, F@presentativé for Anerican Federation
of State, County and Munici pal Enpl oyees; Sandra J. Rich,
Assi stant Labor Rel ati ons Manager, for Regents of the University
of California.
Before Craib, CamIli, and Cunni ngham Menbers.
DECI SI ON AND ORDER

CAM LLI, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
charging parties to the proposed decision (attached hereto) of a
PERB adm ni strative |aw judge which held the Regents of the
University of California (UCQ did not violate the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA) section 3571(a)

and (b)! but, rather satisfied its obligation under the Act to

'HEERA is codified at Government Code section 3560 et seq..
Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



nmeet and discuss with regard to its decision to raise the parking
rates at the UC Los Angel es canpus.

The Board has reviewed the entire record in this case,
including the charging parties' exceptions and UC s response
thereto, and, finding the proposed decision to be free from
prejudicial error, adopts it as the decision of the Board itself.

The unfair practice charge in Case No. LA-CE-250-H is hereby
DI SM SSED W TH PREJUDI CE.

Menbers Craib and Cunni ngham joined in this Decision.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

CLI FF FRI ED, et al. |, _ _
Unfair Practice

Charging Party, Case No. LA-CE-250-H

V. PROPOSED
REGENTS OF THE UN VERSI TY OF (3/27/90)
CALI FORNI A,

Respondent .

Yt vt St St S St St S Smut wpat gt

Appearances: diff Fried, Representative, AFSCME Council 10, for
Anerican Federation of State, County and Minici pal Enpl oyees;
Sandra Ri ch, Assistant Labor Rel ati ons Manager, for Regents of
the University of California.
Before Fred D Orazio, Adm .ni strative Law Judge.
PROCEDURAL  HI STORY

This unfair practice charge was filed by diff Fried and
ot her American Federation of State, County, and Mini ci pal
Enpl oyee nenbers (hereaffer Charging Parties) in bargaining units
at the University of California at Los Angel es (UCLA) where no
exclusive representative exists. The charge, filed on March 13,
1989, alleges that the Regents of the University of California
(hereafter Respondent) increased parking rates at its Los Angel es
canmpus (UCLA) wi thout neeting and di scussing the change. It is

all eged that this conduct violated the H gher Education Enpl oyer-
Enpl oyee Rel ations Act (HEERA or Act), sections 3571(a) and (b).*!

The HEERA is codified at Government Code section 3560 et
seq.. Unless otherwise indicated, all statutory references are to
the Government Code. Sections 3571(a) and (b) state that it
shall be unlawful for the employer to:

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




The General Counsel of the Public Enploynent Relations Boar d
(PERB or -Board) issued.a conplaint on July 17, 1989. Respondent
answered the conplaint on August 10, 1989, denying that it
violated the Act. The informal conference, held on August 15,
1989, did not resolve the dispute.

A formal hearing was conducted by the undersigned in Los
Angel es, California on Novenber 1 and 2, 1989. The |ast post-
hearing brief was received on February 27,' 1990. |

ELNDI NGS_OF FACT

lntr tion _

"diff Fried and Peter Goodman are enployees within the
meani ng of section 3562(f). AFSCME, an enpl oyee organi zation
within the neaning of section 3562(g), represented Fried and
‘Goodman in the meet and discuss sessions in this cése. AFSCME is
not an exclusive representative, of Fried or Goodman within the
meani ng of section 3562(j). Respondent is an enployer within the

meani ng of section 3562(h).

Par ki ng_Fee 1 ncrease
The process for increasing parking rates at UCLA typically

begi ns approximately one year prior to the desired inplenentation

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.



date. According to Mark Stocki, business and transportation
.admini strator who \is responsible for a wide range of
transportation-rel ated services at UCLA, the process begins with
| ow | evel énalysis of various options in areas such as
construction schedul es, parking expansion, fees, etc. As the
anal ysis evol ves, parking estimates are fine-tuned in context of
the entire transportation system The subject noves up the
adninistfative chain and is reviewed by higher |eve

adm nistrators, eventually arriving at the Executive Budget
Committee. Chaired by the chancellor, the conmittee includes
deans, academ c representatives, and adm nistrators.

According to Stocki, the commttee ultimtely decides that
the proposal ‘has been "brought to a |evel of sophistication that
it should nove forward." At this point, the proposal is reviewed
“with the Academ c Senate, the Staff Assenbly and various student
groups. A notice of intent to increase fees and solicit input is
then issued to enployees and enpl oyee organi zations. After
receiving input, the commttee conducts nore neetings leading to
a deci sion on fees. fhe final decision is nmade by the
chancellor, with input froma broad spectrumof interested
parties. |

The deéis[on that the proposed fee increase had reached the
desired "level of sophistication" was made on January 11, 1989.°2

On February 15, Raynond Schultze, adm nistrative vice chancell or

2Unl ess otherwi se noted, all dates refer to 1989.
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sent a neno announcing the increase to "all UCLA academ c and
staff enpl oyees.”  Schultze>described the increase as follows:

After several nonths of program planning
anal ysis and adm nistrative review, it has
becone apparent that we nust raise canpus
parking fees, effective July 1, 1989. This
increase is the first in two years, parking
fees having |ast been raised in July 1987.
The July 1, 1989 increase will change the
basic $22/nonth permit fee to $30/nonth and
the daily entry fee from$3.00 to
$4.00/entry.

The nmenp al so announced increases in approxi nately eight other

‘subordinate fee areas; e.g., night permits, meters, courtesy

.permts, etc.

Fried and Goodman, both AFSCME representatives, believed
that the wording of the notice suggested a fait acconpli. They
bel i eved Respondent had no intention to change the proposed fees
reflected in the.February 15 menp. However, Stocki testified
that the announcenent did not represent a final decision.
Rel yi ng on past practice, he testified, "as with every other
notice that has gone out in the past on parking fees, we
solicited input. It was definitely not a final decision.”
Respondent solicited input with respect to proposed increases in
1981, 1982, 1985 and 1987, altering its initial proposal on at
| east two occasions after receiving input from enpl oyees and
enpl oyee organi zati ons. '

The meno itself is anbiguous in this regard. For exanple,
at one point it states that the changes "will" take place. At
anot her point, it states that the changes are merely "planned."
Internal nenoranda generated as part of the planning process
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descri bed above indicate that the changes were not fixed. A
Novenber ™18, - 1988 nenmo from.Stocki to a group of adm nistrators
refers to the parking fee increases as "recommendations."” A
January 1 neno from H B. Thonpson, assistant vice chancell or-
busi ness, to Carlene MIler, budget and finance nanagenent
director, refers to the "proposed' parking fees for 1989-90. As
nore fully discussed below, it is concluded that the changes
described in the February 15 nenp were not set in concrete.

Schultze's February 15 neno stated the rationale for the
i ncrease as foll ows:

The Canpus Parking Service is a totally self-
supporting auxiliary enterprise which, by
“state policy, is not supported by state or

~other public funds. User fees are set at
levels sufficient to pay all expenses of the
canmpus parking and transportati on system
including total debt service. This fee
increase is required in order to keep pace
Wi th escalating operating costs and to
provide sufficient funds for the paynent of
bond i ndebt edness on existing and pl anned
future parking facilities. Enphasis in
original .

On March 28, Fried (jointly with other AFSCMVE | ocal s)
requested detailed information concerning the parking fee
increase. On April 7, Fried wote to Sandra Rich, assistant
| abor relations manager, requesting to neet and di scuss the
increase in parking fees. On April 17, Rich provided the
information and inforned Fried that she was prepared to neet.

On April 20, 1989, Schultze sent out another neno to al
UCLA faculty and staff announcing changes in the February 15

announcenent of the intent to increase parking fees. The



changes, nmade as a result of suggestions by faculty, staff, and
at..l east -one ot her enpl oyee organi zat i on, did not affect the
monthly permt or daily entry fee set forth in the initial neno.
Charging‘Parties | at er indicated fhat they were "happy" wth
t hese changes.? |

The first of two "neet and di scuss" sessions was held on My
12. Fried and Goodnman conpl ai ned that notice was not given in a
tinely nanner,.essentially maki ng a sham of the obligation to
meet and discuss. Fried clained the parking increases were
already set in concrete, and there was not enough tinme, prior to
July 1, to address funding needs raised by the University. Rich
responded that there was no obligation to give notice of a
proposed change until a "semfirm decision had been reached.
She took the position that the February 15 notice satisfied this
obligation. She told AFSCNE'representatives she was there to
consi der the union's position and input.

The parties discussed alternative fund sources to help
alleviate the cost of canpus parking. R ch and Stocki rejected
as unrealistic the suggestion that donors be asked to finance new

parking structures on canpus. AFSCME representatives asked

3The following is a summary of the changes announced by
Schultze on April 20. A ridesharing card, entitling the hol der
to certain preferential parking, would be nmade avail able for
$10. 00. Ri desharing cardhol ders woul d be charged a daily entry
fee of $3.00, rather than $4.00. The estimated cost of the
changes related to the ridesharing cardhol ders is $100, 000. I n
addi tion, Schultze announced that the canpus express service
woul d be extended. This change was requested by another enpl oyee
organi zation and cost $25,000 for six nonths in 1989. O her
changes included a new reduced-fee weekend permt, and
consideration of inplenenting a two-person carpool in 1990-91.
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whet her the Master Plan for H gher Education in California

prohi bitedthe University-from seeking other funds for parking.

It was AFSCME's firmposition that alternative funding sources
shoul d be pursued. The Master Pl an, according to AFSCVME,

contai ned only reconmmendations regardi ng funding sources. It did
not mandate that user fees fund the parking program Fried
testified repeatedly throughout the hearing that Respondent was
not legally prohibited from seeking alternative funding. Rat her,
Fried contended, it chose not to do so as a policy matter.

Stocki responded that, consistent with the Regents'
interpretation of the Master Plan, UCLA policy rejected seeking
alternative funds, and it was not realistic to pursue state funds
due to the scarcity of such funds in general. According to
Stocki, a well-established past practice supported his position.
Alternative funds had not been used during the last "10 or 20
years." He testified that this position is based on the concept
that parking is a "self supporting auxiliary enterprise" which
supports the entire transportation system Stocki also explained

that the University was obligated under a 1986 bond to nmaintain a
debt service ratio of 1.35.%

Near the end of the neeting, AFSCME submtted its initia

proposal. It proposed that holders of blue permts, primarily

managers and administrators, pay a nonthly fee of $30.00.

“The debt service ratio represents the relationship of net
revenue to maxi mum aggregate annual debt. Net revenue is defined
as annual inconme generated by parking fees |ess operating costs.



Hol ders of yellow permts, primarily staff nmenbers, pay a nonthly
fee of . $2 6. 00. -Rich:responded that the nonthly fee could be
reduced bel ow the $30.00 figure, but not w thout cost to other
prograns. The bond does not nandate specific fees and severa
arrangenents could have net bond requirenents. Rich said she
woul d consi der the proposal. The neeting |lasted 90 m nutes.

On May 17, prior to the next neet and di scuss session, Fried
submtted a witten proposal to Rich. He proposed: (1) nonthly
parki ng fee increases be set at $26.00, "Wthout a loss in any
-other projected new programs and/or any cuts in existing parking
service progranms”; (2) the Chancellor's fund, containing one half
- of all parking citation noni es, be used to help |lower costs
‘associated with parking; and (3) the University find alternative
state and/or private funding for its present capital devel opnent
-and future projects. Fried also reiterated his position that
fees paid by students, staff and faculty should suppl enent
private and state funds for auxiliary operations, such as
par ki ng.

Prior to the second neet and di scuss session on May 31,
‘Stocki costed out Fried's proposals. At the neeting, he
expl ained that the first proposal, $26.00 fee for both blue and
yellom)pernits, produced a debt service ratio of 1.21. The debt
service ratio under the second proposal; $26.00 for a yeLIow
permt and $30.00 for a blue permit, was 1.25. Neither proposal

was vi able under the required 1.35 debt service ratio, Stocki



expl ained during the meeting.® Fried then requested a copy of
t he. bond whi ch required the:debt service ratio.®

Also on May 31, Rich responded to another aspect of AFSCME s
My 17 witten proposal. The chancellor's contingency fund
cont ai ned only about $800, 000. Thié nDney; Rich explained, is
commtted to other uses; e.g., child care services, asbeétos
renoval , renovation.of handi capped access, and snmall seismc
projects. The fund al so supports academ c projects such as the
Mar cus Garvéy papers and Bl ack Schol ars.

Fried reiterated the argunents nmade at the May 12 neeti ng.
'‘Rich responded that notice of the change in fees was adequate,
sone nodifications of the February 15 neno had al ready been nmade,
and other nodifications to provide additional alternate
transportatidn services were under consideration. Essentially,
the parties' positions remai ned unchanged. The May 31 neeting
| asted approxi mately 90 m nutes.

On June 5, Rich sent Fried a copy of the bond and vari ous

ot her docunents requested at the May 31 neeting. On June 6,

°At Rich's request, Stocki also ran a cost analysis using
$29.00 as the fee for both nonthly permts. The result, at |east
for one year, was that the programwoul d have been viable. There
woul d have been no default and there would have been bal ance.

°Fried testified that, prior to the 1989 parking increase,
he was unaware of the specific Iimtations inposed by the bond.
However, funding limtations stenmng fromthe bond indebtedness
as well as the inability to use state funds had been di scussed
during the four prior parking increases in 1981, 1982, 1985 and
1987. Al though the specifics of these |imtations nmay not have
been di scussed in detail, it is clear fromthe record that AFSCME
~and Fried were generally aware of these limtations prior to the

1989 i ncrease.



Fried sent R ch another proposal. He again argued that state
funds ‘cah be used for parking structures, and the Master Plan
does not prohibit use of alternate funding. He also argued that
the chancellor's "discretionary funds, surpluses and/or other
fundi ng beyond need" be given to enpfoyees in the formof a
rebate. Rich responded that "sound busi ness practices require
the departnent to maintain a prudent year-end balance in order to
mnimze future years' increases and to cover energency
situations."’ Rich rejected the proposal as "unfeasible." At
the hearing, Stocki explained that any surplus nust be "rolled
back" into the systemon an:annual basis to pay for the overal
transportation program irncluding new parking structures or |ots.
AFSCVE nade no ot her proposals regarding the nonthly fees or any
of the subordinate fees.

On June 19, UCLA announced its final decision related to the
changes in parking and transportation system The fee for both
nonthly permits was raised to $30.00. The changes reflected in
Schultze's April 20 neno, and additional changes based on i nput -
received after April 20, were adopted.® The changes were

i mpl enent ed Jdly 1.

‘Stocki also testified that a parking fee rebate was not
possi ble. Any parking fee excess is rolled back into the system
on an annual basis to fund construction of surface |ots,
eart hquake related work, and resurfacing existing |ots.

8Exanpl es of post-April 20 changes are: no vanpool increase,
i ncentives for vanpool drivers, inplenentation of a guaranteed
ri de honme program etc.
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I8SSUE
Whet her Respondent breached its obligation to neet and
. di scuss changes in parking fees at UCLA?
DI SCUSSI ON

A nonexcl usive representative has the right to neet and
di scuss with an enpl oyer changes in matters of "f undanent al "
interest to enployees. Regents of the Universjty_of Qalifornia
(1984) PERB Deci sion No. 470-H, adopting decision of ALJ at
p. 51; Regents of -the University.of California v. PERB (1985) 168
Cal . App. 3d 937 [214 Cal.Rptr. 698], Wether an enpl oyer has

breached this obligation is decided on a "case-by-case basis."

'« Regents of the University of California, supra, PERB Decision

No. 470-H, adopting decision of ALJ at p. 54. Although an
enpl oyer nust neet and di scuss proposed changes with a
nonexcl usi ve représentative of enployees, there is no duty to
nmeet and negotiate. CGood faith requires neither the obligation
to reach agreenent nor to continue neeting until inpasse. 1d.
~Under sone circunstances, providing the union an opportunity to
present alternatives along with supporting rationale satisfies
the obligation. [d. Under these principles, there was no breach
of the duty to neet and discuss the parking change.

The general subject of parking costs is of fundanental

interest to enpfoyees. See Regents of the Unjiversity. of

California (1983) PERB Decision No. 356-H Thus, Respondent had

an obligation to provide notice and an opportunity to neet and

di scuss the proposed changes.
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Contrary to the position taken by the Charging Parties,

+ Schul tze's February 15 menpo:to all .staff and faculty satisfied
notice requirenments. The neetings whi ch occurred prior to that
date were prelimnary in nature. It was not until January 11
that the commttee determ ned the proposal was ready to go
forward. The February 15 notice announced an inplenentation date
of July.l, | eavi ng approximately four nonths to neet and di scuss
the changes. Under the circunstances presented here, this was a
"reasonabl e" amount of time to discuss the proposed changes. See

Victor Valley_Union H gh School District (1986) PERB Decision No.
565, p. 5.

I n -addi tion, the announcenents in Schultze's February 15
meno were not set in concrete. Stocki's testinony that the nmeno
did not represent a final decision is supported by the record.
The increase was described by at least two admnistrators late in
t he pl anning stage as a "reconnendatioh" or "proposal." There
were several fairly significant changes, applauded by the
Charging Parties, announced on two occasions after February 15.
See footnotes 3 and 8, supra. Even the proposed nonthly fee of
$30. 00, the key itemhere, could have been changed, albeit at the
expense of other prograns. But Charging Parties proposed that
none of the other prograns be reduced, focusing al nost
exclusively on an attenpt to secure a lower nonthly fee. Under

the circunstances, the February 15 nenpo cannot be described as a

fait acconpli. The notice was not defective. See Lake El sinore

School District (1988) PERB Decision No. 696.
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Nor does Respondent's post-February 15 conduct support the
:iconcl usi on that “it -breached the neet and di scuss obligation.
Respondent nmet wi th Charging Parties on two occasi ons, each
| asting approxinatefy 90 m nutes. Detailed information was
providéd in a tinely manner. Charging Parties presented severa
proposals orally and in witing. Al proposals were discussed in
detéil, or otherw se responded to in witing. Alternative
éources of funding were debated, as were funding Iimtations
i nposed by the bond. - Stocki even costed out Charging Parties'
proposal s and reported that they were not viable under the debt
service'ratiolinposed by the bond. Plainly, Charging Parties
were -given anple opportunity to neet and di scuss the changes in
par ki ng fées. The post-February events do not suggest bad faith.

Nevert hel ess, Charging Parties offer several argunent s in
support of their position that Respondent acted in bad faith.
‘Charging Parties first contend that neither the Master Plan for
H gher Education nor state |aw mandates use of enployee parking
fees to finance the parking system According to Charging
Parties, alternative sources of funding, such as state funding,
can be used to finance such projects. Respondent's refusal, as a
matter of policy, to seek alternative funds is viewed by Charging
Parties as evidence of bad faith. These argunents are not
per suasi ve. |

Stocki infornmed the Charging Parties at the May 12 neeting
that, under Respondent's interpretation of the Master Plan, use

of alternative funds has been prohibited, and it was unrealistic
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to seek scarce state funding. Stocki's position is supported by
~a-"10 or 20-year" practice of not using alternative funds, and
AFSCME had been aware of this practice since at |least 1981. It
appears wel| established that the University parking system has
'in the past been self-supporting. See Regents of the University
of California, supra, PERB Decision No. 356-H Under these

ci rcunst ances, RESpondent's refusal to agree with Charging
Parties' alternative funding approach does not show bad faith.

In any event, the evidence shows that the parties in this
case sinply disagreed about funding. Neither a |legal dispute nor
a policy choice about avail able sources of funding, w thout nore,
shows bad faith. The nmeet and di scuss obligation does not
require agreenent, nor does it even require that the parties
.continue tb meet until inpasse. It requires only that designated
enpl oyee organi zati ons be given an opportunity to discuss issues
and provide input and/or suggestions about a particular course of
action. Charging Parties were afforded this opportunity in the
present case, but could not convince Respondent to alter its
position on funding. Not even in a true bargaining setting is
the enployer required to yield a position fairly maintained. See

QGakl and Unified School_District (1981) PERB Decision No. 178,

pp. 7-8.

Charging Parties next assert that they were never given an
opportunity to participate in decisions to issue any of the
bonds. According to Charging Parties, it is unfair to exclude

them from the bond issuance stage and thereafter raise funding
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constraints contained in the bonds during the neet and di scuss
process.” It is clained that this . indicates bad faith. This
argunment is not persuasive.

Assum ng the decision to issue bonds is appropriately a part
of the nmeet and di scuss process, an issue not fully litigated
here, the evidence in this area does not show bad faith.
Charging Parties knew of the bond issues since at |east 1981.
Funding limtations inposed by the bonds were comunicated to
AFSCME and enpl oyees in connection with parking increases in
1981, 1982, 1985 and 1987. This was not a new subject in 1989.
Yet there is scant evidence to indicate what action, if any,
AFSCME took 'in connection with the bond issues or the
requi rements inposed by the bonds. Therefore, no bad faith can
be attributed to Respondent because it adhered to funding
constraints inposed by a bond issued in 1986.

CONCLUSI ON

Based on the foregoing findings of fact, conclusioné of |aw
~and the entire record herein, it is hereby ordered that Unfair:
Practice Charge No. LA-CE-250-H be dism ssed.

Pursuant to California Adm nistrative Code, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
.Board itself at the headquarters office in Sacranento within 20
'days of service of this Decision. In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page

citation or exhibit nunber the portions of the record, if any,
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relied upon for such exceptions. See California Adm nistrative
+Code, title 8, section 32300. A docunent is considered "filed"

when actually received before the close of business (5:00 p.m)

on the last day set for filing ". . .or when sent by tel egraph
or certified or Express United States mail, postmarked not |ater
than the last day set for filing . . . ." See California

Adm ni strative Code, title 8, section 32135. Code of GCivil
Procedure section 1013 shall apply. Any statenent of exceptions
and supporting brief nmust be served concurrently with its filing
upon each party to this procegding. Proof of service shal
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, sections

‘32300, 32305 and 32140.

Dated: March 27, 1990 ] . _
Fred D Oazio
Adm ni strative Law Judge
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